SANGER

POCA, SENTENCE AND COSTS

Introduction
1. In this case involving planning offences, I refer to my detailed judgments for the facts, the issues and the determination of the court. The three remaining issues for the court to determine are:-

a. The sum to be directed under the Proceeds of Crime Act 2002;

b. Sentence; and

c. Costs.

2. I have heard detailed submissions on the disputed issues today, however the hearing exceeded its time estimate. I am therefore setting out my decisions and reasons in written form, and the Defendants attend at West London Family Court today, 3 June 2015 at 10am, for formal pronouncement of sentence.

3. For reasons set out below, my decision is that

a. Each Defendant will be fined £8,000;

b. The POCA sum to be confiscated is £80,000. The default sentence is a maximum of 2 years imprisonment. I heard no submissions on whether I am to fix a sum within that range. If I am, then I fix the default sentence as 6 months;

c. The Defendants will pay costs in the total sum of £85,732, of which £50,000 will be paid by Jagninder Singh Sanger, the balance by Gurmokh Singh Sanger;

d. There will be six months to pay this total sum.

POCA
4. The Prosecution and Defendants have agreed on the appropriate sum to be repaid. That sum is £80,000, which I direct to be the recoverable amount. I make a confiscation order in the sum of £80,000 against Gurmokh Singh Sanger. 

5. The default sentence is a maximum of two years imprisonment.
6. The Defendant seeks time to pay. He cannot meet the sum from liquid assets and intends to re-mortgage the subject property. His father, the co-owner of the property consents to this course.

7. I direct that payment of this sum is to be made within 6 months of the date when sentence is pronounced, next Wednesday 3 June ie by 3 December 2015.
Sentence

The Law
8. The maximum fine that the Magistrate could have imposed in respect of each Defendant is £20,000. The Magistrate considered his sentencing powers to be adequate to deal with these offences; he committed for sentence only to allow the POCA proceedings to take place.

9. Some illustrative cases for the court to consider are: 

a. In R v Johnson [2012] EWCA Crim 580 @ para 26, the court notes this:-
“of the 150 fines recorded on the [Historic Buildings Conservation Trust] database, all but 19 are below £15,000. Secondly, of those 19, listed buildings account for 15; and the highest fine relating to an unlisted building in a conservation area is £15,000 (imposed in 2005 for the demolition, acknowledged to be in good faith, of two adjoining properties by a very substantial developer)…….”

R v Rance [2012] EWCA Crim 2023 cites the same figures;
b. R v Hussain [2014] EWCA Crim 2344 (Convicted. D disregarded planning enforcement notice, preventing premises’ use as two flats. Pointed out multiple times. Written to at least four times but ignored authorities over four years. Good character) £20,000 fine, the maximum was severe but justifiable. £38,420 costs unappealed.
10. There are no relevant Sentencing Council Guidelines. In dissimilar environmental offences, however, I note that intentional breach places culpability as high, while modest adverse effect or damage caused by the breach places the harm into a low category. I have heard no more detailed breakdown of the database in the cases referred to, and so for instance I have heard no submissions as to the lower fines imposed in those recorded cases.
Sentence: submissions
11. The Crown cites 5 aggravating factors:

a.  the offences were deliberate, with the Defendants given the opportunity to remedy the default [letter 27.10.11]; 
b. The harm is significant, impacting on local amenity;

c. The breach was prolonged – over 10 years;
d. There is no apparent remorse; and

e. The court can take account of financial benefit.

12. The Defence asserts that
a. The defendants had a constitutional right to contest the charges;

b. There is no evidence of harm to the tenants or the local neighbours;

c. This was an isolated breach;

d. Confiscation has taken place and is to be set against any financial gain from the breach.

13. The Crown acknowledges 3 mitigating factors:-

a. Both defendants are of good character;

b. These were first offences; and

c. The default has now been remedied.

14. The Defence adds

a. Both defendants are not simply men of formal good character, but they are upstanding members of their communities. Each actively dedicates time to his faith and to charity. Each called character witnesses at the appeal hearing, whose evidence I recall with clarify. Mr Jagninder Singh Sanger is a family man with two young children, starting his own accountancy business from which as yet he draws only a modest income. Mr Gurmokh Singh Sanger recently married, and he and his wife live with his parents who are in failing health so that they can take care of them;

b. This case has gone on for years and has had a dramatic impact on the defendants and their wider families;

c. Mr Gurmokh Singh Sanger now recognises that this case was a huge mistake.;
d. Mr Gurmokh Singh Sanger’s legal practice has suffered by his involvement with this case – it “dragged the firm down”. He owes £70,000 towards his former partner and will owe more once the amount spent on defending this case is quantified in final accounts;

e. I should bear in mind that disclosure strengthened the crown’s case as it went along, by which time positions had become entrenched.

15. The Defence submits that in relation to both sentence and costs, the court should have regard to the Defendants’ means.

16. Mr Jagninder Singh Sanger is the sole owner of property at 43, Green Lane. I am told this is worth around £300,000 with a mortgage, serviced by Mr Singh Sanger, of just over £150,000. Mr Singh Sanger did not buy this property; his father is the beneficial owner. If the property is remortgaged, it is Mr Jagninder Singh Sanger who will have to pay the mortgage instalments.
17. Mr Gurmokh Singh Sanger owns 97 Sheridan Road jointly with his father. It is currently unmortgaged, though the plan is to mortgage it to pay the POCA sum, and is valued at £275,000.
18. I have been told that Mr Jagninder Singh Sanger draws around £18,000 p.a. from his accountancy business, and that his father allows him to draw a further £1,000 a month from property rental.

19. I have been shown financial documents of Mr Gurmokh Singh Sanger which show the following main facts:-

a. A monthly salary paid from Kharkar & Co of between £1,500 and £1,800;

b. A business account with a very modest balance;

c. Professional accounts showing either a very modest annual profit or, most recently, a loss in the profit and loss account for the years ending 2011, 2012, 2013 and 2014.

Sentence: decision
20. It is a tragedy that these two men, hard working men of impeccable character, embarked on such a determined path to avoid taking the simple step – open to them from the start – of restoring this house to one unit. From the start the Council sought to negotiate this outcome and to avoid taking criminal proceedings. I accept that the first steps were taken with the Defendants’ father rather than the Defendants, however once aware of the problem the Defendants started on a relentless path to prove that the Council were wrong. This expensive, time consuming, anxiety provoking and misguided campaign ended only after a second appeal to the Divisional Court. All this – including the criminal convictions themselves – could and should have been avoided.
21. The key aggravating factors, I find, are that the offence was deliberate and the refusal to correct the breach was prolonged. I do not accept that late disclosure of documents, significantly relating to a former tenant, impacts significantly on this. 

22. The key mitigating factors are that these are men of positive good character whose actions, while hindering the important work of the planning authority, did not in themselves cause any harm to their tenants or significant harm to the locale. Further, the breach has now been remedied, at the expense of the Defendants’ father.
23. I have heard submissions for each Defendant separately but conclude that these factors apply equally to each. The fine to be imposed on each Defendant is £8,000.

24. In each case I am asked for time to pay. These are substantial sums, to be found together with the POCA award and the costs award, and I accept that they will be paid from capital rather than income. There can be 6 months to pay ie the sums are also to be paid by 3 December 2015.

Costs
25. The Crown seeks a total costs order in the sum of £107,606.40. Of this sum 
a. £46,826.40 relates to the original Magistrates Court hearing;

b. £45,732.00 relates to the appeal to the Crown Court; and

c. £15,048.00 relates to the POCA proceedings

Costs: the principles
26. The court is to make a costs order on the basis of what is “just and reasonable”. See s18 Prosecution of Offenders Act 1985; Criminal Procedure Rules 2012 Pt 76; 

27. Orders for costs should not be made which are beyond the means of the Defendants, however costs can be paid over time: R v Olliver and Olliver 11 Cr.App.R.(S) 10 CA, Archbold 6-29] and they can be paid out of capital assets: R (Gray) v Crown Court at Aylesbury [2014] 1 WLR 818 para 68. 
28. If a Defendant wishes to cite his means as a reason to reduce a costs order it is for him to produce evidence of those means: R v Northallerton ex p Dove [2000] 1 CAR (S) 136.

29. The order is not intended to be in the nature of a penalty.

30. An order should not ordinarily be grossly disproportionate to a fine imposed on a defendant: R v Northallerton (above). There could be exceptions to this general rule where justice required it: R (Gray) v Aylesbury (above).
31. An order should not be made on the assumption that a third party will pay it.

Costs: submissions
32. The Crown submits that the Defendants should pay the sum sought. They submit, in particular, that

a. The figures are in themselves reasonable. In house lawyers were used, costing less than an external commercial firm.

b. The proceedings were highly contested in every court, the Defendants were represented by two leading Silks, and the Crown was reasonable in similarly instructing Leading Counsel;
c. There were two short notice adjournment applications by the Defence;

d. The Defendants pursued every conceivable avenue of defence, all of which failed.

e. The Prosecutor is a public authority and it is inappropriate that the local public purse should bear the burden of any of the costs in this case.

33. For the Defendants, Mr Casella submits, in summary:-
a. The Prosecution’s disclosure failings should reflect in the costs award. The Defendants were entitled to defend themselves against the case which was initially put without full or adequate disclosure. There should be an overall reduction of 25% to reflect that failing.
b. The sum claimed for the in house solicitor Ms Butt is too high. 

c. The costs schedules are generalised, the fees are for too high a level of earner, costs are claimed for what appears to be general admin, it was unnecessary to instruct Leading Counsel at the Magistrates’ Court;

d. The costs of the Prosecution in instructing a new QC to conclude the Crown Court hearing following the sudden death of Peter Harrison QC should not be borne by the Defendants;

e. The costs order should be proportionate to the fine;

f. Look individually at the means of each Defendant to pay.

Costs: decision
34. I accept the law as agreed between the parties. I accept that the guiding principle is not that the Defendants should necessarily pay all of the Prosecution costs; this is implicit in the general rule that costs should be proportionate to the level of fine. 

35. I am however able to depart from that general rule if I consider it right to do so when looking at all the circumstances of the case. In this case I consider the following points of particular relevance:-
a. The conduct of the parties. They are of course constitutionally entitled to defend themselves however they cannot escape the consequences should they exercise that right and fail;

b. These Defendants, as I have said, took every conceivable point at every stage of the way and lost. They chose to take their case to appeal. Similarly they will have done so knowing the consequences should they fail;

c. The case was both legally and factually complex, as I said in my judgments. I had to consider detailed arguments of planning law as well as the more familiar topic in the crown court of abuse of process. The Defendants chose to instruct leading experts both in the field of criminal law and the field of planning law; I consider that the Prosecution were reasonable to instruct one silk who was able to present both aspects of the case and to meet the intricately lengthy and detailed written and oral arguments presented on the Defendants’ behalf;
d. I did criticise the disclosure process undertaken by the Prosecution, as a result of which the initial Magistrates Court trial proceeded without a tranche of documents only disclosed just before the start of the appeal.

36. I accept the principles in the cases of Eastwood, Cole and Maes as to the approach to be taken to bills submitted by in house legal departments. It is submitted by the Defence that the costs charged are excessive however those carrying out the work were not cross examined and I was shown no comparables against which to set these fees. I am not prepared to assume that the sums claimed are too high. I consider the costs incurred by the Prosecution as set out in their schedules to be reasonable, in the round.
37. As to means, I accept that neither Defendant is able to pay these financial awards from income. Each owns property, however, Mr Gurmokh Singh Sanger owns property with an equity available to him of £137,500. Mr Jagninder Singh Sanger owns property with an equity of £150,000. I heard no submissions setting out the maximum amount that either Defendant can afford, and I approach the case on the basis that these sums are available to the Defendants, either through the sale or remortgage of the properties. I accept that Mr Gurmokh Singh Sanger has the obligation to repay the £80,000 POCA sum, and that he also owes moneys arising from the ending of his legal partnership. 

38. I conclude that
a. Magistrates Court costs: of the sum claimed of £46,826.40 the Defendants must, between them, pay £30,000. This deduction reflections the general rule of proportionality, and the disclosure failings of the Prosecution;

b. POCA: of the sum claimed of £15,045 the Defendants must, between them, pay £10,000. This deduction reflects the general rule of proportionality, and the fact that eventually the figure was agreed;

c. Crown Court: of the £45,732 claimed the Defendants must, between them, pay the full amount. The decision to take this case to appeal was the Defendants’ alone. No stone was left unturned. The Defendants lost on every point. The principle of proportionality must yield to the particular circumstances of this case.

39. In total, therefore, the Defendant must, between them, pay costs in the sum of £85,732.
40. Counsel for both Defendants invited me to look separately at the means of the two Defendants and make orders accordingly. Mr Gurmokh Singh Sanger owns property with a lower available equity and he has substantial debt. Mr Jagninder Singh Sanger owns property with a higher available equity and no debt of which I am aware. In accordance with Mr Castella’s submission I therefore direct that the costs are borne in the sum of £35,732 to be paid by Mr Gurmokh Singh Sanger and £50,000 by Mr Jagninder Singh Sanger.

41. These sums must also be paid by 3 December 2015.

HHJ Rowe QC

2 June 2015 
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