NOTE OF REGINA V CISAR AND OTHERS
RICHARD BARRACLOUGH QC LEADING COUNSEL FOR CISAR
The victim was a Slovak female aged 16 years. She has an IQ of 55. She had been abused sexually when aged 12 years in Slovakia. She had spent time in a psychiatric hospital. A psychologist reported on her suggestibility and a tendency to distort reality. Her condition made it difficult to investigate what was later to happen to her in the United Kingdom.  She reported being drugged, threatened with injury to her and her family and the burning of her home; she was taken around a number of towns in Kent where she was given to men (sometimes up to 15 or 20) for sex. The Police operation was huge. It involved some 300 officers. 
The indictment included charges of rape, sexual activity with a child, administering substances and causing child prostitution. 
The first defendant was represented by Oliver Saxby QC and Peter Alcock. Richard Barraclough QC leading Chris Wray represented CISAR. The other defendants were similarly represented.
 The jury was sent away for almost two weeks whilst work was undertaken in a memory refreshing exercise for the victim. A recording was made of what she said as she watched her ABE interviews. Everything had to be translated into English. At the same time all Counsel were involved in considering many Police and social services records, drafting schedules of inconsistencies and  admissions. 
The trial lasted two months. 
At the end of the Prosecution case submissions of no case were upheld and the defendants were acquitted.
 In many respects this was a unique case involving as it did a vulnerable young person with such a low IQ and a history of abuse abroad and elsewhere in the UK. 
 The issues raised in evidence and the submission of no case concerned the number and structure of ABE interviews, the use of pre ABE interviews and meetings, the extent to which a victim should be challenged in ABE interviews and the use of pre prepared witness statements where the victim refused to engage in the ABE process. 
This was a case in which an intermediary was appointed. She proved invaluable. Many hours were spent discussing the sort of questions to be asked of the victim and exactly how they should be framed. The intermediary helped with the drafting of the questions which were not disclosed to the judge or the Prosecution and the intermediary remained carefully independent of the parties. 
There were two concurrent sets of proceedings, one set in the Family Division, the other in the Crown Court.
 It is now unusual for Family proceedings to be heard after the criminal case because of the principle in Children Act 1989 S1(2): “In any proceedings in which any question with respect to the upbringing of a child arises, the court shall have regard to the general principle that any delay in determining the question is likely to prejudice the welfare of the child.”  
There are however cases where such proceedings will be delayed pending the outcome of the criminal proceedings (see eg Re L (Care proceedings: Risk Assessment 2009 EWCA Civ 1008). 
Family court proceedings are held in private and there are restrictions on the information made available to the lawyers (both Prosecution and Defence) in the criminal proceedings. 
The two sets of proceedings were conducted in the same court centre which might enable a more convenient flow of information where essential (see Re W (Care order: Sexual Abuse) 2009 EWCA Civ 644 and the remarks of Wall LJ about the importance of close liaison between the courts conducting concurrent criminal and family proceedings). Where the High Court judge considered matters to be relevant, transcripts were made available. One of the defendants appeared in the family and criminal proceedings. Thus she and her lawyers had access to material which was not available to others (see Family Procedure Rules 2010 Rule 12.73(1)(a) and Re B (A Child: Disclosure of evidence in Care Proceedings) 2011 Family Law 1200). In fact this proved to be of no disadvantage to the others. 
The Family judge refrained from having the victim called in those proceedings. 
There is no longer any presumption against calling a child in family proceedings. There is a tension between a defendant’s Article 6 and the victim’s Article 8 rights (see Re W (Children)(Abuse: Oral Evidence) 2010 UKSC (2010) 1FLR 1485 and SN v Sweden (Application No 34209/96) 2002 39EHRR 304). Baroness Hale in Re W “The quality of any ABE interview will …be an important factor (in deciding whether the victim should give evidence in the Family proceedings)…Where there are parallel criminal proceedings, the likelihood of the child having to give evidence twice may increase the risk of harm…”. Baroness Hale spoke of video interviews in the following terms “…video recordings of “Achieving Best evidence” (ABE) interviews are routinely used in care proceedings if they are available. The near contemporaneous account given in response to open ended questioning, in relaxed and comfortable surroundings, is considered inherently more likely to be reliable than an account elicited by formal questioning in the stressful surroundings of a courtroom months if not years after the event.” 
Reforms are proposed in relation to the investigation and trial process in this type of case. 

One of the issues which may be considered is the extent to which, when one has such a vulnerable victim and the process is so complex, the civil process may be enlisted either concurrently with or in the most unusual of cases, if the criminal process is unlikely to succeed, instead of the criminal process. This will include the making of orders restricting contact with any number of potential victims, offenders and if necessary geographical areas. The allegations need to be established on the balance of probabilities, not to the criminal standard. Once in place, should the orders be breached the contemnor would inevitably be imprisoned. 
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